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IN THE COURT OF ASSISTANT SESSIONS JUDGE::UDALGURI, ASSAM 

SESSION- 39/2016 

u/s- 25 (1-A) Arms Act 

THE STATE OF ASSAM                  --------     Sri Jitendra Kr. Singh(Informant). 

-Vs- 

SRI ABANI BARUAH & 

SRI UTPAL DEKA                          --------    Accused persons. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCE:    

(1) Mr R. Sarmah                          : Ld Addl. PP for the State. 

(2) Mr D. K Boro & B. Sharma         : Ld Defence Counsels. 

EVIDENCE RECORDED ON               : 24.06.16, 26.10.16, 02.05.17 & 
                                                    29.05.2017. 

ARGUMENTS   HEARD ON                : 29.11.2017. 

JUDGMENT DELIVERED ON              : 07.12.2017. 

J U D G M E N T 

1.            The brief facts of the case leading to the prosecution of the accused Sri 

Abani Baruah and Sri Utpal Deka is that with reference to the Udalguri PS GD 

Entry No-612 dated 24.05.2009 one Sri Jitendra Kr. Singh SI of police lodged an 

ejahar to the effect that on the basis of specific information regarding 3 (three) 

persons coming from Daifamkuti for selling Arms to cadre of NDFB he alongwith 

staff and Major S.P Dwivedi and party of 172 Field Regiment launched an 

operation at about 4:00 PM on 24.05.2009 and caught Sri Abani Baruah, Sri Utpal 

Deka and Sri Panchadeep Patgiri and recovered one pistol and 2 (two) magazines 

from the possession of Sri Panchadeep Patgiri. Hence the case 

2.          On receipt of the ejahar, Udalguri PS Case No-100/2009, u/s-25 (1)(a) 

Arms Act was registered against accused persons namely, Sri Abani Baruah, Sri 

Utpal Deka and Sri Panchadeep Patgiri. Investigation into the case was 
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commenced and after completion of usual investigation, Charge-sheet u/s-25(1-A) 

Arms Act was submitted against the accused Sri Abani Baruah, Sri Utpal Deka and 

Sri Panchadeep Patgiri, to face the trial. 

3.        During the trial, the attendance of the accused Sri Panchadeep Patgiri 

could not be secured and as such the case against him was splitted up by the 

committal Court. Then the case against the other two accused persons namely, Sri 

Abani Baruah and Sri Utpal Deka was committed to the Court of Hon’ble Sessions 

Judge, Udalguri by the ld CJM, Udalguri and then the case was transferred to this 

Court for trial. 

4.        Trial of the case was commenced. Both the accused persons namely, Sri 

Abani Baruah and Sri Utpal Deka appeared before the Court to face the trial. After 

hearing both the sides and perusing the case record, charge in writing u/s-25(1-A) 

Arms Actwas framed against the aforesaid accused persons. On being read over 

and explained the content of the charge u/s-25(1-A) Arms Act, the accused 

pleaded not guilty and claimed to face the trial. 

5. Points for Determination:- After considering the materials on record, I have 

found only the following point for determination- 

                  Whether on or about 24.05.2009 at the accused persons namely, Sri 

Abani Baruah and Sri Utpal Deka were found in conscious possession 

of one USA made 7.65 mm automatic pistol with two (2) numbers of 

magazines while they were coming from Daifamkuti? 

6.       During the trial, the prosecution side examined as many as eight (8) 

witnesses namely, Sri Biswajit Ghosh as PW-1, Insp. Rtd. JK Singh as PW-3, UBC 

65 ASI Anil Sonowal as PW-4, Rtd. H/V Deben Ch. Gohain as PW-5, SI Satish 

Sahoo as PW-6, SI Birendra Baruah as PW-7 and Sri Naren Biswas as PW-8. The 

prosecution side exhibited the ejahar as Ext-1, GD Entry as Ext-2, Seizure List as 

Ext-3, Armourer Report as Ext-4 and Charge-sheet as Ext-5. After the closure of 

the prosecution evidence, the accused persons was examined u/s-313 Cr.P.C, 

wherein their stands were of total denial. The accused persons declined to adduce 

defence evidence. I have also heard the arguments of both the sides. 
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APPRECIATION OF EVIDENCE, DECISSION AND REASONS THEREOF: 

7.          To determine the above-mentioned point and to reach a judicial decision 

on the same, let me now adumbrate the germane evidences on record. 

8.           PW-1 Sri Biswajit Ghosh stated in his deposition that his younger 

brother Bijit Ghosh was the owner of the Maruti Van vehicle (white colour) and the 

said vehicle was being given to a driver by his brother and was used for carrying 

passengers as a taxi. PW-1 further stated that one day the driver of the vehicle 

did not return with the vehicleand the matter was reported to the police. PW-1 

further stated that one day the O/C, Udalguri PS informed his brother about the 

recovery of the vehicle with weapons and so he alongwith his brother and some 

other persons came to Udalguri and saw the vehicle at Udalguri PS. PW-1 also 

stated that after a few days the vehicle was given in the zimma of his brother Bijit 

Ghosh. During cross examination, PW-1 admitted that he had no personal 

knowledge about the recovery of the weapons. 

9.              PW-3 Insp. Rtd. J.K Singh stated in his deposition that on 24.05.2009 

during a Naka Checking at Daifamkuti led by cadet SI Satish Sahoo, the Naka 

Party stopped one vehicle, in which there were three persons and during checking 

of the said vehicle, they found one automatic USA made pistol and two 

magazines. PW-3 further stated that on getting information from SI Satish Sahoo, 

he immediately went to the place of occurrence and found that the pistol and the 

ammunition was in possession of accused Sri Panchadeep Patgiri of Dhekiajuli PS. 

PW-3 also stated that after that three accused persons were taken in detention 

and brought to the police station. The Maruti Carbearing Registration No-AS 

05/6039 was seized. After that he lodged a formal FIR. PW-3 further stated that 

all the three accused persons were formally arrested and forwarded to the Court 

of ld CJM. PW-3 further stated that SI H. Rahman was in-charge investigation of 

the case. PW-3 also stated that GD Entry was made at the police station after 

receiving information from SI Satish Sahoo. Prosecution side exhibited the FIR as 

Ext-1 and the signature of PW-3 as Ext-1(1); GD Entry as Ext-2 and signature of 

PW-3 as Ext-2(1) and the Seizure List relating to seizure of US made pistol and 

two magazine as Ext-3 and signature of PW-3 as Ext-3(1). During cross 
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examination, PW-3 admitted that after making the GD entry he went to the place 

of occurrence. PW-3 further admitted that Ext-3 was prepared by him at the place 

of occurrence. PW-3 also admitted that no arms and ammunition were found from 

the possession of the accused Sri Utpal Deka and Sri Abani Baruah but they were 

in the same vehicle. PW-3 also admitted that he did not call any local persons 

when he reached the PO. PW-3 further admitted that he did not notice any 

identification mark except that ‘made in USA’ mark written on the weapon.   

10.       PW-4 UBC 65 ASI Anil Sonowal stated in his deposition that in 2009 

he received telephonic information from SI Satish Sahoo that they have recovered 

one pistol and two magazines at Daifang in the regular checking. PW-4 also stated 

that on receipt of information, the O/C J.K Singh immediately went to the place of 

occurrence and he also accompanied the OC and saw that a Maruti Car has been 

stopped and three boys had been detained. PW-4 further stated that one pistol 

and two magazines were recovered. PW-4 also stated that SI J.K Singh prepared 

the seizure list (Ext-3) and he put his signature on it as a witness, which is 

exhibited as Ext-3(2). During cross examination, PW-4 admitted that he was not 

present at the time of recovery of the weapon 

11.            PW-5 Rtd. H/V Deben Ch. Gohain stated in his deposition that he was 

working as Havildar-cum-Armourer in 12 APBn at Jamugurihat on 12.03.2013. His 

commanding officer had received one sealed packet on 12.03.2013. PW-5 further 

stated on opening the packet he found a wooden box and inside wooden box he 

found one pistol and two magazines. PW-5 further stated that on examination of 

pistol and the magazines he found that- (i) one number of 7.65mm pistol, which 

was marked as Ext-‘A’. On examination he noticed that the registration No.1000 

was written on the body on right side and the pistol was auto 7.65mm. On left 

side it is written that the pistol is automatic pistol made in USA. On barrel it was 

written ‘only for Army supply’ (ii) Ext-‘B’ contents two numbers of magazines of 

7.65mm (auto). On examination it was found that it was factory made, 

registration number was 1000. He had examined Ext-‘A’ and Ext-‘B’ and found 

them to be factory made fire arms. They are found serviceable at the time of 

examination and they are dangerous to human life. Prosecution side exhibit his 
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report as Ext-4 and signature of PW-4 as Ext-4(1). During cross examination, PW-

5 admitted that his commanding officer had received one sealed packet from 

SDPO, Bhergaon. PW-5 also admitted that it was opened by him in presence of 

the commanding officer.  

12.            PW-6 SI Satish Sahoo stated in his deposition that on 24.05.2009 

while he was posted at Udalguri PS as Cadet Sub Inspector (C.S.I) on training, the 

O/C Udalguri PS got some information that someone was coming from Tezpur side 

by carrying Arms for the purpose of sale. PW-6 further stated that the OC 

entrusted him to have a ‘Naka Checking’ at Daifamkuti and during naka checking, 

they have searched one Maruti Van (white colour) having three passengers 

coming from Tezpur side and on search of the same, they found one 7.6 mm 

pistol from one of the three occupants of that van. PW-6 further stated that he 

informed about the same to the O/C, who then reached the spot immediately and 

seized the pistol in his presence. PW-6 stated that the pistol was found from one 

Sri Panchadeep Patgiri. Prosecution side exhibited the seizure list as Ext-3 and 

signature of PW-6 as Ext-3(3). During cross examination, PW-6 admitted that he 

was accompanied by one UBC and battalion party consisting of 3/4 persons. PW-6 

further admitted that he along with his party searched the said vehicle. PW-6 

admitted that during the search, no one of the vicinity was called as a witness.  

13.           PW-7 SI Birendra Baruah stated in his deposition that on 26.02.2013 

the O/C, Udalguri PS handed over the CD to him for conducting the remaining 

investigation. PW-7 further stated that he perused the CD and found that the 

seized weapon was yet to be examined by expert and as such ne sent the pistol to 

expert for examination. PW-7 also stated that he collected the expert report and 

he also took prosecution sanction in this case. PW-7 further stated that after the 

completion of investigation, he submitted charge-sheet u/s-25 (1-A) Arms Act 

against the accused Sri Abani Baruah, Sri Utpal Deka and Sri Panchadeep Patgiri. 

Prosecution side exhibited the charge-sheet as Ext-5 and signature of PW-7 as 

Ext-5(1). During cross examination, PW-7 admitted that he sent the seized pistol 

for examination on 26.03.2013. PW-7 also admitted that the seized pistol was sent 
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to expert after about 4 years of its seizure. PW-7 also admitted that he did not 

know as to where the seized pistol was kept during all these years. 

14.          PW-8 Sri Naren Biswas stated in his deposition that few years back he 

was working as Home Guard and he was posted at Udalguri PS. PW-8 stated that 

in the case record his signature [Ext-3(4)] is there in Ext-3 but he did not 

remember as to when and why his signature was taken in Ext-3.   

15.              To start with the appreciation of evidences of PWs, let me refer to the 

arguments advanced by both the sides. The ld Counsel for the accused persons 

submitted that the prosecution has failed to prove the recovery of pistol and other 

articles from the possession of the accused persons. The ld Counsel further 

submitted that there is no evidence to show that the seizure was made in 

presence of independent witnesses. The ld Addl. PP conceded that the seizure of 

the pistol was made from the absentee accused Sri Panchadeep Patgiri but he 

argued that the accused persons facing the trial were with Sri Panchadeep Patgiri. 

16.            On the face of the above, let me appreciate the evidence on record. It 

can be seen that PW-1 did not implicate the accused persons. PW-3 stated that on 

getting information from SI Satish Sahoo, he immediately rushed to the place of 

occurrence and found that the pistol and the ammunition was in possession of 

accused Sri Panchadeep Patgiri. PW-3 also admitted during his cross-examination 

that no arms and ammunition were found from the possession of the accused Sri 

Utpal Deka and Sri Abani Baruah but they were in the same vehicle. Further PW-6 

stated that the pistol was found from one Sri Panchadeep Patgiri. Further PW-3 

admitted that he did not call any local persons when he reached the PO.PW-6 also 

admitted that during the search, no one of the vicinity was called as a witness.  

So, it is apparent that the pistol and magazines were not recovered from Sri Utpal 

Deka and Sri Abani Baruah. The prosecution has also failed to bring on record that 

the accused Sri Utpal Deka and Sri Abani Baruah had any role in carrying the 

pistol and magazines which was allegedly seized from Sri Panchadeep Patgiri. A 

person may carry some offensive articles with him in a public vehicle without the 

knowledge of co-passengers and in such a case, the co-passengers cannot be 
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made liable in the absence of any definite evidence that the same was carried by 

one in pursuance to some common object or common intention. 

17.          On the face of the aforesaid appreciation of evidences vis a vis the facts 

in hand, thepenal liability cannot be fastened upon the accused persons namely, 

Sri Utpal Deka and Sri Abani Baruah. The principle of criminal jurisprudence is that 

the prosecution has to prove its case beyond reasonable doubt and in case of any 

doubt, the benefit of doubt has to be given to the accused person. The aforesaid 

appreciation of evidences of PWs led me to hold that the prosecution has failed to 

prove beyond reasonable doubt that the accused persons Sri Abani Baruah and Sri 

Utpal Deka were found in conscious possession of one USA made 7.65 mm 

automatic pistol with two (2) numbers of magazines. Hence, the point in hand is 

decided against the prosecution 

18.        On the basis of the above adumbration and appreciation of evidences 

thereof, it can be safely concluded that the prosecution has failed to prove its case 

against the accused persons namely, Sri Abani Baruah and Sri Utpal Deka beyond 

reasonable doubt. As such, the accused persons are acquitted of the charge 

levelled against them. So, the accused persons be set at liberty forthwith. 

19.           The bail-bond for the accused persons would remain in force for the 

next six (6) months in view of Sec. 437-A Cr.PC. 

20.        The seized Pistol and magazines be disposed of as per law.  

21.       Let a copy of the judgment also be sent to the District Magistrate, 

Udalguri as per Section-365 Cr.P.C. 

22.       Given under my hand and seal of this Court on this 7th day of December, 

2017.                        

 

                                                                        (NUR MUHAMMAD ABDULLAH AHMED) 

                                                                            Asstt. Sessions Judge, Udalguri, Assam 
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APPENDIX 

1.   PROSECUTION WITNESSES-- 

           I) PW-1                                : Sri Biswajit Ghosh; 

          II) PW-3                                : Insp. Rtd. J.K Singh (informant); 

 III) PW-4                               : UBC 65 ASI Anil Sonowal; 

          IV) PW-5                               : Rtd. H/V Deben Ch. Gohain; 

           V) PW-6                               : SI Satish Sahoo; 

          VI) PW-7                               : SI Birendra Baruah & 

         VII) PW-8                               : Sri Naren Biswas. 

2.   PROSECUTION EXHIBITS-            

           I) Ext-1                                 : Ejahar; 

 II) Ext-2                                 : GD Entry; 

 III) Ext-3                                : Seizure List; 

 IV) Ext-4                                 : Armourer Report& 

          V) Ext-5                                  : Charge-sheet.  

  
3.    DEFENCE WITNESSES                   : Nil. 

4.    COURT WITNESSES/EXHIBITS       : Nil.                        

 

                                                           (NUR MUHAMMAD ABDULLAH AHMED) 

                                                                                        Asstt. Sessions Judge, Udalguri, Assam 

 

 


